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Introduction 

‘The COVID-19 pandemic is a public health emergency - but it is far 

more. It is an economic crisis.  A social crisis.  And a human crisis that 

is fast becoming a human rights crisis. 

People - and their rights - must be front and centre. A human rights 

lens puts everyone in the picture and ensures that no one is left behind. 

And in all we do, let’s never forget:  The threat is the virus, not people. 

The best response is one that responds proportionately to immediate 

threats while protecting human rights and the rule of law.  

By respecting human rights in this time of crisis, we will build more 

effective and inclusive solutions for the emergency of today and the 

recovery for tomorrow’. 

António Guterres, UN Secretary-General1 

 

The COVID-19 pandemic shook the world in 2020. It took more than 3.3 mln lives and 163,2 mln 

persons were infected.2 The coronavirus pandemic reached almost every country. The world economy 

is struggling with the new reality. Governments had to bring economic life to a standstill to tackle the 

health emergency during the Great Lockdown – a term which is used to reflect the impact of the 

pandemic on all areas of life . ‘COVID-19 has triggered a global crisis like no other – a global health 

crisis that, in addition to an enormous human toll, is leading to the deepest global recession since the 

Second World War’.3  

Most importantly, the pandemic impacted the lives of people, especially harming poor and vulnerable. 

Increased unemployment4 and the recession of the economy resulted in increased extreme poverty 

and decreased remittances.5 

Human rights are often the first casualties of a crisis.6 Therefore, it does not come as a surprise that  

the crisis caused by the pandemic had a severe impact on human rights worldwide: right to health, 

education, food and freedom of movement being the most affected. Due to the gravity of the situation, 

                                                 

 
1 Secretary-General António Guterres speach at the opening of the forty-third regular session of the Human Rights Council - ‘We are all in 
this Together: Human Rights and COVID-19 Response and Recovery‘ 23 April, 2020. 
https://www.un.org/sg/en/content/sg/statement/2020-04-23/we-are-all-together-human-rights-and-covid-19-response-and-recovery-
video-message-the-secretary-general-delivered 
2 As of 18 May 2021, “COVID-19 Map,” Johns Hopkins Coronavirus Resource Center, accessed May 17, 2021, 
https://coronavirus.jhu.edu/map.html. 
3 PAUL BLAKE and DIVYANSHI WADHWA, ‘2020 Year in Review: The Impact of COVID-19 in 12 Charts,‘ World Bank Blogs, December 14, 
2020, accessed March 28, 2021, https://blogs.worldbank.org/voices/2020-year-review-impact-covid-19-12-charts. 
4 Daniele Palumbo & David Brown Lora Jones, ‘Coronavirus: How the Pandemic Has Changed the World Economy‘, BBC News (BBC, January 
24, 2021), https://www.bbc.com/news/business-51706225. 
5 Blake & Wadhwa, 2020 Year In Review: The Impact Of Covid-19 In 12 Chart.   
6 Hafner-Burton, Emilie M., Laurence R. Helfer, and Christopher J. Fariss. ‘Emergency and Escape: Explaining Derogations from Human 
Rights Treaties‘. International Organization 65, no. 4 (2011): 673–707. doi:10.1017/S002081831100021X. 

https://blogs.worldbank.org/voices/2020-year-review-impact-covid-19-12-charts
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many states had to declare a state of emergency and introduced derogations from some human rights 

protection.7 ‘The UN, the Council of Europe and other international organisations have warned of the 

potential threat of putting human rights in quarantine as well’.8 

The number of officially declared derogations from commitments under human rights treaties was the 

highest since these treaties' adoption. This clearly indicates that in addition to the general threat to 

health and subsequently  - the risks related to realizing the right to health, the human rights and 

fundamental freedoms of human beings were substantially under threat worldwide. 

States' attempts to address the emergency caused by pandemic were not homogenous, consistently 

successful or not always democratic. The ‘political responses have occurred mostly at the national 

level. National response policies have unveiled systemic inequalities through their disproportionate 

impact on vulnerable groups and set in motion disturbing legal developments that may have a 

detrimental impact on human rights and democracy’.9 The human rights violations could be detected 

worldwide as reported by human rights defenders. OHCHR, as a  legal UN entity on human rights, 

expressed concerns and issued several guidance and documents.10  

The situation was especially grave as every state was affected, and citizens of all countries suffered the 

pandemic results. The states had to employ and direct all their resources to safeguard their citizens' 

lives within their jurisdiction and abroad.  

During the pandemic, one of the most vulnerable group was foreigners who were far away from their 

homeland, families, friends and were mostly unable to return home due to the restrictions in 

movement (restricted/cancelled flights and closed borders). At the beginning of the pandemic, there 

were approximately 272 mln migrants worldwide.11 Most of them used migration to improve their 

economic situation, and, therefore, they were the most vulnerable to the economic crisis, had fewer 

chances to access social security schemes, healthcare, ad-hoc assistance of host countries or support 

from fellow citizens therein. Considering the scale of the crisis, host countries faced difficulties to 

support both their nationals and migrants. Irregular migrants were in an even worse situation. 

                                                 

 
7 E.g. 24 states ((Argentina, Armenia, Azerbaijan, Chile, Columbia, Dominican Republic, Ecuador, El Salvador, Estonia, Ethiopia, Georgia, 
Guatemala, Kyrgyzstan, Latvia, Moldova, Namibia, Palestine, Paraguay, Peru, Romania, San Marino, San Marino, Senegal and Thailand) 
notified the UN Secretary General concerning the introduction measures derogating from their obligations under the ICCPR. Details 
available at: ‘UN, United Nations, UN Treaties, Treaties‘, United Nations (United Nations), accessed March 28, 2021, 
https://treaties.un.org/Pages/CNs.aspx?cnTab=tab2&clang=_en. Eight Member States to the ECHR (Albania, Armenia, Estonia, Georgia, 
Latvia, Romania, San Marino, Serbia) declared a state of emergency under Article 15 of the Convention in response to the 
pandemic. Details are available at:  ’Full List.” Treaty Office. Accessed March 28, 2021. https://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/005/declarations?p_auth=oC00wpDO. However, the number of states introducing state of emergency or martial law 
is substantially higher. While some states declared state of emergency under the international instruments (e.g. the ICCPR and the ECHR), 
others like Italy and Spain declared states of emergency in accordance with their constitutional provisions. Sources: France 24, ‘Italy 
Declares State of Emergency over Coronavirus‘, France 24 (France 24, January 31, 2020), https://www.france24.com/en/20200131-italy-
declares-state-of-emergency-over-coronavirus. Mark Armstrong, ‘COVID-19: Spain Extends State of Emergency until 11 April‘, euronews, 
March 22, 2020, https://www.euronews.com/2020/03/22/covid-19-spain-extends-state-of-emergency-until-11-april.  
8 Neus Torbisco Casals, ‘The Graduate Institute of Geneva‘, The Graduate Institute of Geneva (blog), accessed March 28, 2021, 
https://globalchallenges.ch/issue/special_1/covid-19-and-states-of- 
9 Ibid.  
10 See ‘COVID-19 Guidance‘, OHCHR, accessed March 28, 2021, https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspx 
11 ‘International Organization for Migration‘, International Organization for Migration, accessed March 28, 2021, 
https://www.iom.int/wmr/interactive/ 

https://www.france24.com/en/20200131-italy-declares-state-of-emergency-over-coronavirus
https://www.france24.com/en/20200131-italy-declares-state-of-emergency-over-coronavirus
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Furthermore, the short-term visitors (tourists, business visitors etc) were not covered by any 

programmes in the host countries.    

The governments worldwide made efforts to take care of their nationals abroad. The pandemic 

prompted the governments to enact or design consular emergency plans to evacuate their nationals, 

support their stranded nationals abroad; respond to numerous requests on consular assistance 

simultaneously, and respond to inquiries from family members of nationals abroad. Moreover, the 

public severely criticised governments if they failed providing the consular response to the nationals 

abroad.12 

The governments' responses were not homogenous and significantly depended on the state 

institutions' capacity, the preparedness of the crisis management plans, available resources, the States' 

political will, and even situation of affected migrants. Notwithstanding the efforts of the States, the 

public expectation was higher than any government delivered.    

The question ‘what is the state's responsibility to protect and assist its nationals abroad if they come 

in harm’s way and what are the main challenges’ became more relevant. The consular emergency 

response discussions and brainstorming of many international organisations became extremely 

useful.13  International legal framework (hard and soft law) on protection of nationals abroad  was 

tested in practice in 2020 and 2021, after a Covid-19 pandemic, as a large-scale consular emergency, 

became a reality instead of being a ‘low probability’ opportunity with ‘high impact'.14 

However, modern international law does not clearly provides a legal ground for the responsibility of 

States to protect their nationals abroad and the right of nationals to receive protection from the State 

of nationality, independently from their whereabout. While the hard law is vague on this issue, the 

legal theory and discourse is more advanced in this regard.   

The States tend to share their responsibilities for protection of nationals abroad with private sector 

through introduction of mandatory insurance for travellers and similar policies. However, during the 

emergency situation – as pandemic, for instance, the private sector is unable to fulfil the share of 

responsibilities due to restrictions.15 Thus the whole burden was on the states despite the ambiguity 

of states' obligation to protect nationals abroad. There is an increasing expectation of society to receive 

state protection if they face a crisis while abroad. The pandemic reaffirmed that assistance from States 

is crucial, especially when the private sector cannot undertake their responsibility towards the 

                                                 

 
12 Joshua Cheetham, ‘Stranded Abroad as Coronavirus Closes Borders,‘ BBC News (BBC, March 24, 2020), 
https://www.bbc.com/news/world-52017835. Tariro Mzezewa, ‘Americans Stranded Abroad: ‘I Feel Completely Abandoned‘, The New 
York Times (The New York Times, March 18, 2020), https://www.nytimes.com/2020/03/18/travel/coronavirus-americans-stranded.html.  
A. Odysseus Patrick, ‘Australia Largely Beat the Virus. But It Left Thousands of Its People Stranded Abroad‘, The Washington Post (WP 
Company, December 14, 2020), https://www.washingtonpost.com/world/asia_pacific/australia-coronavirus-stranded-quarantine-

travel/2020/12/10/6d990c60-2e0d-11eb-9dd6-2d0179981719_story.html. Eka Kevanishvili, ‘რას სთავაზობენ საელჩოები 

გადადებული რეისების შედეგად უცხოეთში დარჩენილ ქართველებს?‘, რადიო თავისუფლება (რას სთავაზობენ საელჩოები 

გადადებული რეისების შედეგად უცხოეთში დარჩენილ ქართველებს?, March 17, 2020), 
https://www.radiotavisupleba.ge/a/30493140.html. 
13 Such as ICMPD, UN Global Compact, IOM. 
14 Karen Tindall, ‘Governments' Ability to Assist Nationals in Disasters Abroad: What Do We Know about Consular Emergency 
Management?‘, Journal of Contingencies and Crisis Management 20, no. 2 (2012): pp. 102-114, 
https://doi.org/10.1111/jccm.2012.20.issue-3. 
15 The total lockdown led to inability of private sector to operate normally.  

https://www.washingtonpost.com/world/asia_pacific/australia-coronavirus-stranded-quarantine-travel/2020/12/10/6d990c60-2e0d-11eb-9dd6-2d0179981719_story.html
https://www.washingtonpost.com/world/asia_pacific/australia-coronavirus-stranded-quarantine-travel/2020/12/10/6d990c60-2e0d-11eb-9dd6-2d0179981719_story.html
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individuals.16 Nevertheless, there is also a need to intensify debate on the role, obligations and 

responsibility of the private sector in protection of nationals abroad as this discourse is clearly absent 

from discussion of human rights of migrants.17  

It will not be an exaggeration to say that diplomatic missions and consular posts were the States' major 

tool to safeguard nationals' human rights abroad, especially during emergency.  

The Vienna Convention on Consular Relations rarely features in the human rights discussions that 

creates a gap in searching solutions for efficient protection of nationals abroad.18 Creating a legal 

framework in which the State of nationality has an obligation to protect nationals' human rights abroad 

through consular assistance and recognising the right of individuals to consular protection could 

contribute to a robust and effective mechanism of human rights protection. Looking at the lessons 

learned from the emergency responses during Covid-19 pandemic it is obvious that the role ‘played by 

consular services to uphold the human rights of their citizens, as migrants in the destination or 

neighbouring country, in the face of emergency has certainly been disregarded since the adoption of 

the Vienna Convention on Consular Relations (VCCR) in 1963’.19  

  

  

                                                 

 
16 Air carriers could not fly, the working places were closed and could not pay salaries to employees, including migrants.  
17 The MICIC initiative launched this discussion, however more attention should be paid to the role of private sector.  
18 Article 36 of the VCCR is an exemption.  
19 Aurélie Sgro, ‘The Resurgence of Consular Protection -The Added Value and Implementation of Objective 14 of the Global Compact for 
Safe, Orderly and Regular Migration‘, The Resurgence of Consular Protection -The Added Value and Implementation of Objective 14 of the 
Global Compact for Safe, Orderly and Regular Migration, 2019. 
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1. Obligation of states to protect human rights of nationals aboard  

As mentioned above, academic discourse is advanced concerning the States’ obligation to protect 

human rights of nationals abroad. International lawyers proposed several theories and approaches to 

addressing this situation. For instance, the proponents of the consular protection’s concept ‘duty of 

care’ consider that states’ responsibility to care for their population covers nationals abroad. The states 

have to undertake all measures to protect them without prejudice to the sovereignty of other states.20 

The available mechanisms on protecting nationals' human rights abroad are embedded in the national 

legislation, international human rights law, and diplomatic and consular law. However, the latter is 

rarely discussed through the human rights prism. The pre-pandemic attempt to introduce international 

framework for addressing crisis, including support to migrants in countries of crisis should be 

mentioned and discussed. 

1.1.  National Legislation  and Practice 

Historically, the status of foreigners was regulated by international law. However, the recent 

development of constitutional law changed the approach. Many constitutions now recognize that the 

state will protect their nationals abroad, for example the Constitution of the Republic of Estonia states 

that the ‘Estonian government also protects its citizens abroad’.21 Similarly, Georgia's constitution 

provides that ‘Georgia shall protect its citizen regardless of his/her location’.22 It is noteworthy that 

some constitutions offer protection to citizens abroad if they are residing or staying legally,23 which 

leaves many citizens – irregular migrants unprotected without any formal or informal obligation of the 

state to implement protection measures.    

The scope and methods of protection is not specified in the constitutions. It is not clear whether it 

refers to diplomatic protection, consular assistance, or mechanisms available under the international 

law, including international human rights law. Accordingly, it is not clear what protection should 

citizens expect from their country of nationality while they are abroad.  

                                                 

 
20See more on Migrants in Countries in Crisis (MICIC) initiative on the following websites: https://micicinitiative.iom.int and 
https://www.icmpd.org/our-work/policy-research/policy/migrants-in-countries-in-crisis/  
Alexei Tsinovoi and Rebecca Adler-Nissen, ‘Inversion of the ‘Duty of Care’: Diplomacy and the Protection of Citizens Abroad, from Pastoral 
Care to Neoliberal Governmentality‘, The Hague Journal of Diplomacy 13, no. 2 (2018): pp. 211-232, 
https://doi.org/https://doi.org/10.1163/1871191X-11302017. 
21The Constitution of the Republic of Estonia, para. 13, available at: ‘The Constitution of the Republic of Estonia‘, The Constitution of the 
Republic of Estonia – Riigi Teataja, accessed March 28, 2021, https://www.riigiteataja.ee/en/eli/530102013003/consolide. Similar 
provisions are also included in the constitutions of Albania, Belarus, Bosnia and Herzegovina, Bulgaria, Cambodia, China, Croatia, Estonia, 
Georgia, Guyana, Hungary, Italy, Kazakhstan, Lao People’s Democratic Republic, Latvia, Lithuania, Poland, Portugal, Republic of Korea, 
Romania, Russian Federation, Spain, the Former Yugoslav Republic of Macedonia, Turkey, Ukraine, Vietnam and Yugoslavia. 
22The Constitution of Georgia, art. 32.1, available at:‘Constitution of Georgia‘, Official Gazette , accessed March 28, 2021, 
https://matsne.gov.ge/en/document/view/30346?publication=36. 
23E.g. see the constitution of Hungary, art. 69.3, available at: ’Constitution of Hungary‘, accessed March 28, 2021,  
https://www.wipo.int/edocs/lexdocs/laws/en/hu/hu047en.pdf.  

https://micicinitiative.iom.int/
https://www.icmpd.org/our-work/policy-research/policy/migrants-in-countries-in-crisis/
https://www.riigiteataja.ee/en/eli/530102013003/consolide
https://www.wipo.int/edocs/lexdocs/laws/en/hu/hu047en.pdf
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Whether the constitutional statements on protection abroad are enforceable in the national courts is 

not clear either. John Dugard considers that ‘in many cases – particularly in the case of former 

communist states – this right is simply a constitutional embellishment’.24  

The work of some prominent authors presumes that the constitutional provisions refer to diplomatic 

protection.25  It seems reasonable to suggest that as long as the constitutions do not specify the scope 

and mode of the protection, these provisions could be interpreted broadly and cover all available 

mechanisms (such as diplomatic protection, consular assistance, human rights mechanisms, etc.) to 

protect the interests, and, potentially, also human rights of individuals abroad, irrespective of their 

legal status.   

Interestingly, the States explicitly or tacitly 

presume obligation to care for their nationals 

abroad. Even in the non-existence of relevant 

constitutional provisions, States introduce 

policies or regulations to facilitate nationals' 

protection abroad.26 For example, the US 

Foreign Affairs Manual provides that the US 

Department of State and embassies and 

consulates abroad have no greater 

responsibility than the protection of US 

citizens overseas.27 Other states follow the 

same practice.28  

It is noteworthy that the States try to share 

the responsibility with private companies 

(such as travel agencies, mandatory 

insurance, employers, crewing companies)29 or citizens themselves (e.g. safe travel guides).30  For 

example, consular support is considered as ‘help for self-help’ meaning that consulates (and the 

FMEIA) provide first support, information and contacts so that Austrians abroad can ‘organize 

appropriate assistance’.31  

                                                 

 
24John Dugard, ‘Diplomatic Protection and Human Rights: The Draft Articles of the International Law Commission‘, The Australian Year Book 
of International Law Online 24, no. 1 (2005): pp. 75-91, http://www5.austlii.edu.au/au/journals/AUYrBkIntLaw/2005/6.html#fn30. 
25See Dugard, Diplomatic Protection and Human Rights: ‘The Draft Articles of the International Law Commission‘ and Eileen Denza, 
‘Nationality and Diplomatic Protection‘, Netherlands International Law Review 65, no. 3 (2018): pp. 463-480, 
https://doi.org/10.1007/s40802-018-0119-4. 
26See IMISCOE Research Series, Migration and Social Protection in Europe and Beyond, volumes 1,2 and 3.  
27‘Foreign Affairs Manual: Volume 7, Consular Affair‘, U.S. Department of State, 2013, https://fam.state.gov/fam/07fam/07fam0010.html. 
28 E.g. Philippines, Germany, Netherlands, Canada, etc.  
29See Rodriguez, Robyn Magalit. ‘Abbreviations.‘ In Migrants for Export: How the Philippine State Brokers Labor to the World, Vii-iii. Minneapolis; 
London: University of Minnesota Press, 2010. Accessed March 28, 2021. http://www.jstor.org/stable/10.5749/j.cttttb3s.3 and Tsinovoi Adler-Nissen, 
’Inversion of the ‘Duty of Care’: Diplomacy and the Protection of Citizens Abroad, from Pastoral Care to Neoliberal Governmentality’. 
30E.g. Australia, UK, Ireland, USA, Canada end others permanently publish and update travel advise for their citizens.  
31Jean-Michel Lafleur and Daniela Vintila, eds., ‘Migration and Social Protection in Europe and Beyond (Volume 2)‘, IMISCOE Research 
Series 2 (2020): p. 46, https://doi.org/10.1007/978-3-030-51245-3. 

The Gulf War experience alerted the Philippine 
Government of the need to develop a response to assist 
overseas Filipino workers (OFWs) in crises. Since then, 
foreign employers and companies employing OFWs 
have been required to submit a contingency plan 
outlining how OFWs will be protected and repatriated 
to the Philippines if needed. The extension of support 
and repatriation assistance to OFWs was further 
codified in the Migrant Workers and Overseas Filipinos 
Act of 1995 (Republic Act No. 8042, as amended by 
Republic Act No. 10022 in 2010). Section 15 of the law 
provides for the repatriation of OFWs, the allocation of 
emergency repatriation funds, and the designation of 
the Overseas Workers Welfare Administration (OWWA) 
as the lead agency in the repatriation of OFWs.  
 
Source: Repatriating Filipino migrant workers in the time of 
the pandemic 

https://fam.state.gov/fam/07fam/07fam0010.html
http://www.jstor.org/stable/10.5749/j.cttttb3s.3
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Sharing the responsibility seems economically justified – informed citizens tend to behave more 

responsibly abroad and avoid crisis situations and private companies have to provide statutory and/or 

contractual support to individuals. Thus, the state reduces costs but ensures the protection of citizens. 

However, the state should be vigilant when it is reasonable to ‘share the responsibility’ and depend on 

private companies. The pandemic demonstrated that even responsible private companies might be 

unable to implement their obligations towards individuals during the crisis. The emergency plans 

should always address such a possibility.  

The UK Parliament criticized the FCO for mainly relying on commercial carriers to bring back British 

nationals during Covid-19 Pandemic: ‘The FCO was given £75 million to help UK citizens return home. 

However, only £40 millions of this was spent. While no one would advocate waste, these funds were 

allocated to rescue British citizens and the amount unspent suggests that the lifelines that many 

needed were available but not used. […] The Government placed too much reliance on commercial 

carriers at the start of the crisis. We were surprised that the Permanent Under-Secretary and the 

Minister gave different explanations for their Department’s decision to rely upon commercial flights. 

This decision was clearly made with cost saving in mind. Whilst reliance on the commercial system may 

have been the most cost effective and convenient way to help the majority of travellers return to the 

UK, for some people this was not a practical solution. This included travellers who were vulnerable, 

those in the ‘high risk’ category and those who were travelling in countries with strict lockdown rules 

and thus were unable to access the commercial flights available. By running a small number of 

chartered repatriation flights in parallel to the commercial options the FCO could have successfully 

brought home the travellers in the most vulnerable situations. The FCO advised UK citizens to make 

use of commercial flights, but they did not do enough to help people access those flights’.32 The 

Parliament recommended that the ’Government needs to offer support that factors in the reality that 

for many, just because commercial flights are running, it doesn’t necessarily mean that those flights 

are accessible’.33 

Even though the national legislation, including the constitutional law, applies within the jurisdiction of 

the States, recognition of an obligation to protect the human rights of nationals abroad within the 

limits of international law is crucial. On the one hand, it will create legally binding for states. On the 

other hand, it increases the accountability towards citizens and lays the basis for nationals to claim and 

request protection from country of nationality while abroad, especially in crisis.  

Creating a legally binding obligation of States to protect human rights abroad and the right of 

individuals to claim such assistance under international law shall be a step towards protecting human 

rights. 

1.2. Human Rights Law  

The international human rights law safeguards ‘all the rights and freedoms’ for everybody ‘without 

distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national 

                                                 

 
32House of Commons Foreign Affairs Committee The UK, ‘Flying Home: The FCO’s Consular Response to the COVID-19 Pandemic,‘ The UK 
House of Commons, 2020, https://committees.parliament.uk/publications/2159/documents/20049/default/. 
33Ibid. 

https://committees.parliament.uk/publications/2159/documents/20049/default/
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or social origin, property, birth or other status. Furthermore, no distinction shall be made on the basis 

of the political, jurisdictional or international status of the country or territory to which a person 

belongs’.34 

Universal and regional human rights treaties created a solid basis of human rights and introduced 

international mechanisms for addressing human rights protection and violations. While all human 

rights treaties aim to develop tools for preventing human rights violations, they do not offer effective 

protection mechanisms in crisis. The states can legally derogate from their human rights obligations 

during crisis35 and introduce some limitations.  UN human rights treaty bodies or other regional human 

rights mechanisms cannot offer swift and timely response to human rights violations in crisis. Thus, 

they cannot be deemed as affective tools for protection of human rights during crisis. ‘While the 

European Convention on Human Rights may offer real remedies to millions of Europeans, it is difficult 

to argue that the American Convention on Human Rights, or the African Charter on Human and 

Peoples’ Rights, have achieved the same degree of success. Moreover, the majority of the world’s 

population, situated in Asia, is not covered by a regional human rights convention. To suggest that 

universal human rights conventions, particularly the International Covenant on Civil and Political Rights 

(ICCPR), provide individuals with effective remedies for the protection of their human rights is to 

engage in a fantasy which, unlike fiction, has no place in legal reasoning. The sad truth is that only a 

handful of individuals, in the limited number of states that accept the right of individual petition to the 

monitoring bodies of these conventions, have obtained or will obtain satisfactory remedies from these 

conventions’.36 

Thus, international human rights law does not offer effective remedies during the crisis.  

1.3. Diplomatic Protection  

While diplomatic protection37 is not traditionally deemed as human rights mechanism, we should 

consider it as such. If used effectively by states, they can complement the human rights treaties and 

facilitate their enforcement. 

According to the ILC Draft articles on Diplomatic Protection, adopted in 2006, ‘diplomatic protection 

consists of the invocation by a State, through diplomatic action or other means of peaceful settlement, 

of the responsibility of another State for an injury caused by an internationally wrongful act of that 

State to a natural or legal person that is a national of the former State with a view to the 

implementation of such responsibility’.38  

                                                 

 
34‘Universal Declaration of Human Rights,‘ art. 2, https://www.un.org/en/universal-declaration-human-rights/. 
35E.g. ICCPR and ECHR 
36Dugard, Diplomatic Protection and Human Rights: ‘The Draft Articles of the International Law Commission’.  
37According to Denza, ‘[t]he expression ‘diplomatic protection’ however is also used informally to mean the informal assistance given by 
diplomatic missions and consular posts to their nationals. […] There are important distinctions between formal ‘diplomatic protection’—
which is exercised by a State following exhaustion of local remedies by one of its nationals—and informal ‘diplomatic protection’ which is 
exercised by diplomatic agents or consular officers normally to assist their nationals to access and to make use of local remedies.’ In this 
paper, the term ‘diplomatic protection’ is used as defined in the ILC Draft Articles on Diplomatic Protection. However, in practice states 
may use ‘diplomatic protection’ for informal protection.  
38Draft Articles on Diplomatic Protection, art. 1, https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_8_2006.pdf.  

https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_8_2006.pdf
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In order to use diplomatic protection, ‘an injury caused by an internationally wrongful act’ should be 

already committed. It is exercised by a State following exhaustion of local remedies by one of its 

nationals.39  

Traditionally, diplomatic protection is the right of a state and not an individual.40 The ILC upheld the 

view and stated that ‘[a] State has the right to exercise diplomatic protection in accordance with the 

present draft articles’.41 A State ‘is no under duty or obligation’ to exercise diplomatic protection.  The 

domestic law of a State may oblige a state to extend diplomatic protection to a national, but 

international law imposes no such obligation.42 ‘Under customary international law […] each State 

could choose not only the timing and extent of any action but whether it would take any action at all. 

Under the domestic law of most States the individual or enterprise had no more than a legitimate 

expectation that the State of nationality would take up a claim, and the timing of any protest or formal 

presentation of a claim even when local remedies had been exhausted would depend on domestic 

political pressure and on the state of relations with the defendant State’.43 The ILC attempted to 

address this issue and article 19 of the Draft Articles, recommends States to ‘give due consideration to 

the possibility of exercising diplomatic protection, especially when a significant injury has occurred’. 

Failure of the ILC to create a legal entitlement for individuals to claim diplomatic protection from their 

State of nationality is the major shortcoming of the Draft Articles. As the ILC Special Rapporteur on 

Diplomatic Protection, Mr. John R. Dugard stated, ‘[t]he greatest weakness of diplomatic protection is 

that it is left entirely to the state of nationality to decide whether or not to exercise diplomatic 

protection on behalf of its national. That it has an absolute discretion under international law was 

confirmed by the ICJ’.44 

Some authors consider that ‘in view of the lack of universally applicable complaint mechanisms for 

either human rights violations or investment disputes, diplomatic protection as a well-established 

concept of customary law is the only means for enforcing the rights of individuals in case of their 

breach’.45 However, whether diplomatic protection is an effective tool for the protection of nationals’ 

human rights abroad during a crisis is highly disputable due to the following considerations, diplomatic 

protection:   

► is a discretion of a State;  

► does not offer legal entitlement to individuals; 

► does not have a clear scope;  

                                                 

 
39Denza, ‘Nationality and Diplomatic Protection’. 
40Ibid, see also Dugard, Diplomatic Protection and Human Rights: ‘The Draft Articles of the International Law Commission’ and ILC, ‘Draft 
Articles on Diplomatic Protection with Commentaries,‘ commentaries on article 2, para 1-4. The UN, 2006, 
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_8_2006.pdf. 
41ILC Draft Articles on Diplomatic protection, art. 2.  
42Draft Articles on Diplomatic Protection with commentaries, commentaries on article 2, para 2.  
43Ibid.  
44Dugard, Diplomatic Protection and Human Rights: The Draft Articles of the International Law Commission.  
45Stephan Stephan Wittich, ‘Diplomatic Protection,‘ obo, 2016, https://www.oxfordbibliographies.com/view/document/obo-
9780199796953/obo-9780199796953-0020.xml.  

https://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0020.xml
https://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0020.xml
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► requires existence of precondition of human rights violation as a prerequisite for application; 

► does not cover stateless persons;  

► does not have a legally binding framework.  

However, the Draft Articles' achievement was the creation of a rule for dual citizens: any State of which 

a dual or multiple national is a national may exercise diplomatic protection in respect of that national 

against a State of which that person is not a national.  Two or more States of nationality may jointly 

exercise diplomatic protection in respect of a dual or multiple national.46 The wording of article 6 does 

not require the existence of a ‘genuine link’ between the State and the national as a prerequisite for 

exercising diplomatic protection.47  

In conclusion, it can be stated that diplomatic protection is a human rights tool and can effectively 

protect nationals' human rights abroad. However, the lack of legal entitlement for individuals and 

granting complete discretion to States for its application significantly weaken diplomatic protection' 

effectiveness. Simultaneously, it cannot be effective for guaranteeing nationals’ human rights abroad 

during the crisis. 

 

  

                                                 

 
46ILC Draft Articles on Diplomatic Protection, article 6.  
47For a long time, it was considered that only the State of dominant or effective nationality might bring proceedings in respect of a national 
against another state. E.g., in Nottebohm case, the ICJ after establishing that there was no genuine link between Liechtenstein and Mr. 
Nottebohm, stated that ‘Liechtenstein consequently is not entitled to extend its protection to Nottebohm’, Nottebohm (Liechtenstein v. 
Guatemala), Judgment of 6 April 1955, Second Phase, accessed March 28, 2021 https://www.icj-cij.org/en/case/18/judgments.  

https://www.icj-cij.org/en/case/18/judgments
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2. Consular assistance  

There is not a generic term covering the assistance and services provided by consular officers.48 The 

1963 Vienna Convention on Consular Relations (VCCR)49 does not offer such a term, and state practice 

is not consistent. Some States use the term ‘consular protection’,50 others consular assistance, consular 

support or consular services or use all of them together.51 

This paper uses ‘consular assistance’ as a generic term covering all services, protection and assistance 

that consular officers offer to nationals abroad. 

According to the Draft Articles on Diplomatic 

Protection with commentaries, ‘consular assistance 

is, in most instances, carried out by consular officers 

who represent the interests of the individual acting 

in accordance with the Vienna Convention on 

Consular Relations. […] consular assistance is largely 

preventive and mainly aims at preventing the 

national from being subjected to an internationally 

wrongful act’.52 The Commentaries also clarify that 

there is no need to exhaust local remedies in the 

case of consular assistance, as this assistance takes 

place before the commission of the internationally 

wrongful act. 53 

 

 

 

 

                                                 

 
48 When referring to ‘consular officers’ the present paper also refers to diplomatic agents who exercise consular functions.  
49 596 UNTS 261, TIAS 6820, 21 UST 77, available at https://legal.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf,  
accessed March 28, 2021. 
50 E.g. Article 5.4 of the Georgian Law on Consular Activities specifies that Consular assistance is ‘provided to natural persons illegally 
staying in consular districts, whose rights and legal interests are protected to the extent possible under the legislation of the host state, 
within obligations provided for in treaties and international agreements of Georgia and considering universally recognised principles of 
human rights and freedoms’. While the natural persons of Georgia legally staying in consular districts shall receive consular services aimed 
at protection of their rights and legal interests using every legal mechanism at their disposal, according to the legislation of Georgia, the 
legislation of the host state, and treaties and international agreements of Georgia. It seems that the lawmakers wanted to differentiate the 
services delivered to nationals abroad based on their status in the receiving state. However, it is not clear what is the major difference 
between these two articles and what will be legal implications for citizens.  
51 E.g. Federal Act on Swiss Persons and Institutions Abroad, uses terms ‘consular protection’, ‘assistance’ and ‘other consular services’. 
‘Assistance’ (Section 3 of the Act) is preserved for the situations when citizens are in distress, such as imprisonment and crisis situations. 
The Act is available at: https://www.fedlex.admin.ch/eli/cc/2015/653/en, accessed March 28, 2021. The UK uses consular assistance and 
consular support. See Support for British Nationals abroad: A Guide, 2020, available at: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/961671/Guide_Support_for_British_
nationals_abroad_Feb_2021.pdf, accessed March 28, 2021. 
52 ILC, Draft Articles on Diplomatic Protection with commentaries, commentaries on article 1, para 9.  
53 Ibid, para. 10.  

According to the EU practice, consular protection 
refers to help provided by a country to its citizens who 
are living or travelling abroad and are in need of 
assistance, such as in cases of: 

 arrest or detention 

 serious accident 

 serious illness or death 

 natural disaster or political unrest 

 loss of passport or travel documents. 
 
Source:   /* COM/2011/0149 final */ Communication from 
the Commission to the European Parliament and the Council: 
Consular protection for EU citizens in third countries: State of 
play and way forward  

 
 

https://legal.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf
https://www.fedlex.admin.ch/eli/cc/2015/653/en
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/961671/Guide_Support_for_British_nationals_abroad_Feb_2021.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/961671/Guide_Support_for_British_nationals_abroad_Feb_2021.pdf
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Thus, the components of consular 

assistance are: 

► assistance and protection 

of nationals abroad in line 

with the VCCR; 

► prevention of 

internationally wrongful 

act 54 against a national; 

► no requirement for 

exhaustion of local 

remedies before the 

consular assistance is offered to nationals.  

Despite the initial state-oriented understanding of the consular assistance, over the years, it appeared 

in many human rights documents, such as the International Convention on the Protection of the Rights 

of All Migrant Workers and Members of Their Families (CRMW),55 UN GA resolutions (related to 

protection of migrants) A/RES/54/166 (adopted in 2000) A/RES/55/92 (adopted in 2001), etc.56 

Considering the low number of the CRMW ratifications57 the and non-legally binding nature of the UN 

GA resolutions, these provisions did not result in a wide-spread use of consular assistance in human 

rights protection context.  

In 2000, the UN General Assembly recognized ‘the need for all States to protect fully the universally 

recognized human rights of migrants, especially women and children, regardless of their legal status, 

and to provide humane treatment, particularly with regard to assistance and protection, including 

those under the Vienna Convention on Consular Relations,  regarding the right to receive consular 

assistance from the country of origin’.58 [emphasis added] The UN Resolution A/RES/55/92 repeated 

this wording. It is interesting that the UN specifically referred to the VCCR in the human rights context 

and deemed that there was a right to ‘receive consular assistance from the country of origin’. 

                                                 

 
54 The ILC Draft articles on Responsibility of States for Internationally Wrongful Acts (2001) offered definition of the internationally 
wrongful acts, available at: https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf, accessed March 28, 2021. 
55 Article 23 states: ‘Migrant workers and members of their families shall have the right to have recourse to the protection and assistance 
of the consular or diplomatic authorities of their State of origin or of a State representing the interests of that State whenever the rights 
recognized in the present Convention are impaired. In particular, in case of expulsion, the person concerned shall be informed of this right 
without delay and the authorities of the expelling State shall facilitate the exercise of such right’. 
56 UN GA Resolution A/RES/55/92, available at: 
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_55_92.pdf,  accessed 
March 28, 2021.UN GA Resolution A/RES/54/166 24 February 2000  https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N00/265/72/PDF/N0026572.pdf?OpenElement, accessed March 28, 2021. 
57 As of May 2021, there were 56 State Parties. Other UN human rights treaties have higher number of State Parties that increases their 
impact, e.g. International Covenant on Civil and Political Rights is binding for 173 States. See more information on: 
https://treaties.un.org/Pages/ParticipationStatus.aspx?clang=_en  
58 A/RES/54/166, para. 4.   

https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_55_92.pdf
https://treaties.un.org/Pages/ParticipationStatus.aspx?clang=_en


 

 15 

Considering the preamble of the document59 it is difficult to argue whether the drafters of the texts 

referred only to a right to information on consular assistance, or considered that there is an obligation 

of states to provide consular assistance to their nationals. Lee considers that sending States ‘are widely 

regarded as being under an obligation to’ provide protection to nationals who desires protection.60 

The State practice is not consistent  and they  ‘may view themselves as obligated with respect to certain 

consular services, but with a realm of discretion as to others.’61 Consular law is silent on States 

obligation to provide consular assistance, neither international law on State responsibility or human 

rights law clarified  or addressed this issue.   

Milestone in ‘humanizing’ consular assistance was Migrants in Countries in Crisis (MICIC) initiative62 

that underlined the importance of consular assistance in protection of migrants. The MICIC 

Guidelines63 however did not clarify whether there was a state obligation to provide consular 

assistance or the individual right existed. Yet, it is an important document to identify the scope of 

consular assistance and facilitates rethinking of consular assistance as a human rights tool.64   

Adoption of the Global Compact for Safe, Orderly and Regular Migration (GCM)65 that ‘rests on the 

Universal Declaration of Human Rights; the International Covenant on Civil and Political Rights; the 

International Covenant on Economic, Social and Cultural Rights; the other core international human 

rights treaties’66 was a huge step towards ‘humanizing’ consular assistance. According to the Objective 

14 of the GCM, the States ‘commit to strengthen consular protection of and assistance to […] nationals 

abroad, as well as consular cooperation between States, in order to better safeguard the rights and 

interests of all migrants at all times’.  

The GCM attempts to create a duty for States to provide consular assistance to nationals, including in 

crisis situations, contrary to the VCCR that grants a right to States to provide consular assistance. 

Furthermore, the GCM attempts to create an individual’s right to consular protection.  As rightly 

mentioned by Grant, the GCM ‘positively restates the institution of consular protection as a means of 

collectively protecting the human rights of all migrants at all times. It presents protection as both a 

                                                 

 
59 Ibid, the preamble states: ‘Taking note of the decisions of the relevant international juridical bodies on questions relating to migrants, 
particularly advisory opinion OC-16/99, issued by the Inter-American Court of Human Rights on 1 October 1999, regarding the right to 
information about consular assistance within the framework of due process guarantee’.  
60 Luke T Lee and John Quingley, Consular Law and Practice, 3rd ed. (Oxford: Oxford University Press, 2008), p. 131. 
61 Ibid, p. 133. For more state practice see Lee and Quingley, Consular Law and Practice, p. 131-137 
62 MICIC initiative was launched in May 2014 at the Global Forum on Migration and Development (GFMD) in Stockholm and concluded in 
June 2016 with the release of its outcome document, the MICIC Initiative was set up to improve the ability of States, the private sector, 
international organizations, and civil society to prepare for and respond to the needs of migrants in countries experiencing conflicts or 
natural disasters, including by protecting their rights and dignity and by alleviating suffering. The co-chairs were joined by a working group 
comprised of the governments of Australia, Bangladesh, Costa Rica, and Ethiopia; the European Commission; International Organisation for 
Migration (IOM); United Nations High Commissioner for Refugees (UNHCR); the Office of the UN Special Representative of the Secretary 
General for International Migration; International Center for Migration Policy Development (ICMPD); and the Georgetown University 
Institute for the Study of International Migration (ISIM). IOM serves as the Secretariat. See more on: https://micicinitiative.iom.int  
63 Ibid.  
64 The guidelines underline the importance of maintaining communication between consular posts and host states bodies, reciprocal 
consular assistance, representation agreements, possibility for consular officers to have access to their nationals, including in places of 
restriction of freedom, continue implementation of normal consular functions (issuing travel documents, etc.) during crisis, emergency 
plans for consular services, preparedness of  consular staff, consular cooperation agreements, etc.  
65 Global Compact for Safe, Orderly and Regular Migration, adopted by 152 States on 10 December 2018 at an Intergovernmental 
Conference in Marrakesh, Morocco, followed closely by formal endorsement by the UN General Assembly on 19 December.  
66 GCM, Preamble, para. 2.  

https://micicinitiative.iom.int/
https://undocs.org/A/CONF.231/3
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duty of states, and a right of individuals. By omitting reference to the VCCR, the Compact makes it 

harder for states to refuse protection on the ground that it is within their discretion’.67 

Thus, the reading of the VCCR through the human rights lens intensified, though no legal duty for states 

was introduced that weakens its effectiveness as a human rights protection tool. 

 Article 5 of the VCCR provides an extensive list of consular functions. Yet, it does not mention ‘human 

rights’, or rights at all68 which indicates that the convention authors did not see the consular posts as 

a mechanism of human rights protection. When the VCCR was adopted, it was strictly viewed from the 

outlook of inter-State relations69 and human rights were not given due consideration. However, in the 

modern world, we cannot read the VCCR in the same light, and we should interpret its provisions in 

the light of the increased role of human rights in international law, increased global mobility and 

migration increased expectation of individuals to receive support and assistance from their states of 

nationality. ‘In the years since the VCCR was adopted, international human rights treaty law has 

recognised individuals as rights-bearers, and now requires states to protect individuals within their 

jurisdiction regardless of nationality. The two regimes – consular protection under international law, 

and individual protection under international human rights law – are essentially complementary. In 

practice they have operated on separate and parallel tracks, and consular protection is often neglected 

in discussions of migrants’ human rights’.70 

Article 5.a. of the VCCR states that consular functions consist in ‘protecting in the receiving State the 

interests of the sending State and of its nationals, both individuals and bodies corporate, within the 

limits permitted by international law’, and article 5.e further specifies that consuls shall help and assist 

nationals, both individuals and bodies corporate, of the sending State.  

 It is noteworthy that article 5 does not offer a closed list but paragraph ‘m’ states that the consular 

functions also may include ‘performing any other functions entrusted to a consular post by the sending 

State which are not prohibited by the laws and regulations of the receiving State or to which no 

objection is taken by the receiving State or which are referred to in the international agreements in 

force between the sending State and the receiving State’. 

Thus paragraphs ‘a’, ‘b’ and ‘m’ of article 5 of the VCCR render quite a broad scope to consular 

assistance to nationals abroad.  The States may decide to offer any type of consular assistance to their 

nationals abroad if it does not constitute an interference in the internal affairs of the receiving State.71 

                                                 

 
67 Grant, GCM Commentary: Objective 14: Enhance consular protection, assistance and cooperation throughout the migration cycle. 
68 The only exception is 5.i that provides  that consular posts may represent or arrange appropriate representation for nationals of the 
sending State before the tribunals and other authorities of the receiving State, for the purpose of obtaining, in accordance with the laws 
and regulations of the receiving State, provisional measures for the preservation of the rights and interests of these nationals.  
69 Antônio Augusto Cançado Trindade, ‘Humanization of Consular Law: The Impact of Advisory Opinion No. 16 (1999) of the Inter-American 
Court of Human Rights on International Case-Law and Practice,‘ OUP Academic (Oxford University Press, February 2, 2007), 
https://doi.org/10.1093/chinesejil/jml059. 
70 Grant, Stefanie. GCM Commentary: Objective 14: Enhance consular protection, assistance and cooperation throughout the migration 
cycle, in The UN’s Global Compact for Safe, Orderly and Regular Migration: Analysis of the Final Draft and Monitoring Implementation, 
Edited by Guild, Elspeth and Basaran, Tugba, RLI Blog on Refugee Law and Forced Migration, 2018, 
https://rli.blogs.sas.ac.uk/2018/11/05/gcm-commentary-objective-14/  
71 Article 55.1 of the VCCR states: ‘Without prejudice to their privileges and immunities, it is the duty of all persons enjoying such privileges 
and immunities to respect the laws and regulations of the receiving State. They also have a duty not to interfere in the internal affairs of 
the State’. 

https://rli.blogs.sas.ac.uk/2018/11/05/gcm-commentary-objective-14/
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At the same time members of the consular post have the duty to respect the laws and regulations of 

the receiving State.72 

International legal instruments failed to define the scope of consular assistance in crisis situations. 

While the VCCR provides an extensive list of consular functions, it does not refer to crisis situations, 

especially large-scale consular disasters. National legislations are of little use in this regard. The state 

practice concerning the consular assistance scope during the crisis is not consistent and differs 

significantly. 

The experience of the states during the large-scale crisis showed a certain pattern of assistance 

provided: 

► ordinary consular services (functions provided by article 5 of the VCCR); 

► evacuation/repatriation of nationals, inter alia, through assisted/chartered flights;  

► financial support; 

► transportation from the place of crisis and/or to the evacuation points; 

► communication with and provision of information to nationals.73 

Evacuation, 74 financial support75 and transportation76 are not explicitly referred to in the VCCR. Thus, 

whether they are allowed under article 5.m of the VCCR is subject to the national regulations or no 

objection of the host state, unless otherwise agreed by another international treaty (bilateral or 

multilateral). It is noteworthy that the implementation of additional functions does not require a 

formal approval procedure of the host State.  

The VCCR guarantees the freedom of communication with the nationals. Article 36.1.a states that 

‘consular officers shall be free to communicate with nationals of the sending State and to have access 

to them. Nationals of the sending State shall have the same freedom with respect to communication 

with and access to consular officers of the sending State’.  

While the host state has an obligation to facilitate the implementation of consular functions, even the 

ordinary consular services may be hampered due to temporary restrictions introduced during the 

crisis. Assistance in the deceased's repatriation is a commonly recognised consular function that was 

impossible to implement during the Pandemic.77  

“A sending State has a right, over and against the receiving State to be allowed to perform consular 

functions. […] An obligation to allow consuls to provide protection to sending State nationals has been 

                                                 

 
72 Ibid.  
73 See states’ practice: http://globalconsularforum.com/travel-advisories/  
74 However, the MICIC guidelines and GCM explicitly refer to evacuation of citizens from crisis as element of consular assistance. The 
repatriation is also expected consular assistance for the EU citizens during the crisis, under EU law. The US government also uses 
government-assisted evacuation for its nationals.  The UK, Canada, Australia and many other countries also have similar practice. The 
Philippines is indeed a remarkable example with this regard as it has a well-established system for supporting and repatriating overseas 
Filipino workers during the crisis since 1995.  
75 The UK, Switzerland and Australia offer grants or loans to nationals who lose their livelihood.  
76 The MICIC guidelines and GCM attach great importance to assisting nationals in transportation. During the pandemic, such support was 
crucial due to introduced restrictions on movement.  
77 Georgia could not repatriate the body of Georgian national from Spain due to Covid restrictions.  

http://globalconsularforum.com/travel-advisories/
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long established.”78 However, it is not clear whether this approach is valid in relation to consular 

functions that are not explicitly listed in article 5 of the VCDR. Thus, host States may hamper the 

implementation of consular functions that are not explicitly listed in article 5 of the VCCR. In the 

absence of the formal approval procedures under international law, the host State still holds leverage 

to impede these actions, even if not officially objecting, through the introduction of movement 

restrictions, delaying or refusing flight permits, suspension of money transfers, etc.  

Notably, the GCM proposes to ‘[a]pply specific support measures to ensure that migrants caught up in 

situations of crisis in countries of transit and destination have access to consular protection and 

humanitarian assistance, including by facilitating cross-border and broader international cooperation, 

as well as by taking migrant populations into account in crisis preparedness, emergency response and 

post-crisis action’.79 Even though the GCM is not a legally binding document, more than 150 States 

supported it and committed to its objectives, thus giving high legitimacy to the document. The GCM is 

not expressly linked to the VCCR (no direct reference to the VCCR), but attempted to introduce human 

rights component in consular functions and specify sending and receiving States’ obligations. Thus if 

we read the GCM considering the international legal framework established by the VCCR we may have  

a legitimate expectation that host States should not object to consular assistance measures  that are 

not explicitly mentioned in the VCCR. 

Yet, a host State's political sovereignty may be a constraint on governments that are launching 

operations to assist nationals outside national borders.80 Existence of international treaties defining 

scope of consular assistance, rights and obligations of host and nationality states can address the 

concerns related to state’s political sovereignty and prevent abuse of consular assistance for 

interfering in the internal affairs of host states.  

This issue is especially relevant for providing financial support to nationals in a host country who do 

not have a legal basis to stay.81 Even though the UN GA Resolution A/RES/55/92 urges to protect fully 

the universally recognized human rights of migrants, regardless of their legal status, and to provide 

humane treatment, in particular concerning  assistance and protection, including those under the 

Vienna Convention on Consular Relations,82 it is not clear whether financial support to nationals abroad 

during the crisis is the assistance provided by the VCCR. As manifested by the Coronavirus pandemic, 

                                                 

 
78 Lee and Quingley, Consular Law and Practice, p. 124. 
79 The GCM, Objective 7, para. ‘j’. 
80 Karen Tindall, ‚Governments' Ability to Assist Nationals in Disasters Abroad: What Do We Know about Consular Emergency 
Management?‘, Journal of Contingencies and Crisis Management 20, no. 2 (2012): pp. 102-114, 
https://doi.org/10.1111/jccm.2012.20.issue-2. 
81 E.g. Federal Act on Swiss Persons and Institutions Abroad provides possibility to grant temporary financial support to natural persons 
who have lost their livelihoods abroad through no fault of their own. (art. 48.6). The article does not specify whether illegal Swiss nationals 
will be deprived such a possibility. During Coronavirus pandemic, the Government of Georgia provided financial assistance (provision of 
accommodation, food, basic needs objects) to more than 6,000 Georgian nationals abroad. No distinction was made based on the legal 
status of these persons in the host country.  
82 UN GA Resolution A/RES/55/92, para. 5, available at: 
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_55_92.pdf,  accessed 
March 28, 2021. 

https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_55_92.pdf
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such support is fully justified in certain circumstances, and nationals expect it.83 The host country may 

see such support as promoting the illegal stay of foreign nationals.  

Another weakness of consular assistance is that there is no legal entitlement for nationals to the 

consular assistance.84 As discussed above about diplomatic protection, international law is silent  

whether individuals have a right to consular assistance. In most cases, the state practice shows that 

the States grant no such right to their nationals. Federal Act on Swiss Persons and Institutions Abroad 

states that there is no legal entitlement to consular protection unless there is a threat to the life or 

health of the person concerned.85 The UK shares the same approach, and the provision of consular 

assistance is the discretion of the Government.86 Australian authorities also consider that citizens do 

not have a legal right to consular assistance, and they should not assume assistance will be provided.87  

The US position is that ‘International law recognizes the right of a State to afford diplomatic and 

consular protection to its nationals and to represent their interests’ and lists persons who are eligible 

to the protection.88   

Georgia is an interesting example. While the Georgian legislation does not clearly define whether there 

is a right to consular assistance for the nationals of Georgia, the Law on Consular Activities provides 

that ‘[a]ctions of consular officials may be appealed under the procedure determined by the legislation 

of Georgia’ (article 5.11). It is not clear whether the refusal to provide consular assistance (functions 

listed in article 11 of the Law) can be appealed, or article 5.11 only applies after consular assistance 

commences as there is no case law. However, the right to appeal is a step forward in comparison to 

other examples above.  

‘Under German law an individual would be entitled to sue in court to demand [consular] protection as 

German Constitutional Court considers that Germany s under a legal obligation to its nationals under 

German Constitutional law to protect their interests vis-à-vis foreign States. 89 

                                                 

 
83 E.g. the UK Parliament criticized the FCO for insufficient financial support of the UK nationals stranded abroad and recommended the 
Foreign Office to proactively publicise that emergency loans are available in times of crisis. House of Commons Foreign Affairs Committee, 
Flying Home: The FCO’s consular response to the COVID-19 pandemic, 2020, para. 12-14. 
84 The only exception is right to consular assistance for detained persons under article 36 of the VCCR. See LA Grand (Germany v. United 
States of America), Judgment of 27 June 2001, available at: https://www.icj-cij.org/en/case/104/judgments,   accessed March 28, 2021. See also Lee 
and Quingley, Consular Law and Practice, pp. 139-181 and Christian J. Tams, ‚Consular Assistance: Rights, Remedies and Responsibility: 
Comments on the ICJ's Judgment in the LaGrand Case‘, European Journal of International Law 13, no. 5 (January 2002): pp. 1257-1259, 
https://doi.org/10.1093/ejil/13.5.1257. 
85 Federal Act on Swiss Persons and Institutions Abroad, Article 43. https://www.fedlex.admin.ch/eli/cc/2015/653/en  
86 Support for British Nationals abroad: A Guide, available at: https://www.gov.uk/government/publications/support-for-british-nationals-
abroad-a-guide. At the same time,  in R (on the application of Abbasi and another) v Secretary of State, Court of Appeal said, that it has 
been ’accepted by the Secretary f State before us’ that the government had a ‘common law duty to protect citizens abroad. The Extent and 
the limits of that duty are set out in s leaflet that is available for those who travel abroad.  The Court said that such representations gave a 
rise to a ‘legitimate expectation’ that assistance would be provided. Cited in Lee and Quingley, Consular Law and Practice, pp. 134-135. 
87 See ‘Consular Services Charter‘, Smartraveller, accessed March 28, 2021, https://www.smartraveller.gov.au/consular-services/consular-
services-charter. 
88  7 FAM 000, CONSULAR PROTECTION OF U.S. NATIONALS ABROAD, 7 FAM 012 ELIGIBLITY (CT:CON-416;   07-26-2012), accessed March 
28, 2021, https://fam.state.gov/fam/07fam/07fam0010.html. 
89  Lee and Quingley, Consular Law and Practice, p. 132.  

https://www.icj-cij.org/en/case/104/judgments
https://www.fedlex.admin.ch/eli/cc/2015/653/en
https://www.gov.uk/government/publications/support-for-british-nationals-abroad-a-guide
https://www.gov.uk/government/publications/support-for-british-nationals-abroad-a-guide
https://fam.state.gov/fam/07fam/07fam0010.html
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As stated above, States view themselves as obligated with respect to certain consular services. 

Accordingly, individuals may appeal if a State does not provide such services.90 However, as there is no 

right to consular assistance, individuals cannot   functions , but with a realm of discretion as to others. 

The EU practice is also noteworthy. Article 23 of the EU Treaty provides that ‘[e]very citizen of the 

Union shall, in the territory of a third country in which the Member State of which he is a national is 

not represented, be entitled to protection by the diplomatic or consular authorities of any Member 

State, on the same conditions as the nationals of that State’.91 This provision was detailed in the Council 

Directive (EU) 2015/63792 and Charter of Fundamental Rights of the European Union reiterates the 

same provision.93  The support that may be provided by embassies/consulates of (other) EU Member 

States include assistance in cases of, inter alia, serious accident or serious illness, relief and repatriation 

in case of an emergency, death. Article 9 of the Directive does not provide a mandatory or exhaustive 

list, thus the scope of consular protection may be broader or narrower, depending on the national 

legislation of a Member State.  If emergency situation occurs, EU Member States must provide 

unrepresented EU citizens with whatever assistance they would provide to their own nationals.94 

However, the assistance may be different depending on the national legislation of a Member State. 

According to the preamble, ‘[t]his Directive does not affect Member States' competence to determine 

the scope of the protection to be provided to their own nationals’.  

The EU legal framework conferred ‘a clear individual entitlement for the citizen[10] of a Member State 

to be treated equally by the consular authorities of another Member State in the territory of a third 

country where his/her own Member State is not represented. […] The right to protection by consular 

and diplomatic authorities as endowed in Article 23 TFEU is subject to judicial review‘.95  However, it 

does not confirm an individual entitlement to consular assistance/protection vis-à-vis a state of 

nationality. The latter statement does not diminish the importance of the EU standard, on the contrary 

– safeguarding the right of EU citizens to consular protection from other Member States may be 

interpreted as presumed existence of right to consular assistance from a state of nationality.96  

Another issue of importance is dual nationality and consular assistance. While the Draft Articles on 

Diplomatic Protection addressed this issue and overruled the requirement of ‘genuine link’ for 

providing diplomatic protection, theory and law are silent regarding consular assistance. Global 

Consular Forum recognized dual citizenship as a challenge to consular assistance: ‘there are diverse 

responses to dual nationality - some countries recognise it and others do not. In some cases, the 

approach is to assist if the person entered the country on the relevant national passport. Other 

                                                 

 
90 E.g. While the UK does not recognize the legal entitlement to consular assistance. 
91 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092009101&uri=CELEX:12016E023, accessed March 28, 2021.   
92 COUNCIL DIRECTIVE (EU) 2015/63of 20 April 2015 on the coordination and cooperation measures to facilitate consular protection for 
unrepresented citizens of the Union in third countries and repealing Decision 95/553/EC, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32015L0637  
93 Article 46 of the of Fundamental Rights of the European Union, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046, accessed March 28, 2021.   
94 Article 2.1 of COUNCIL DIRECTIVE (EU) 2015/63of 20 April 2015. 
95 Communication From the Commission to the European Parliament and the Council Consular protection for EU citizens in third countries: 
State of play and way forward COM/2011/0149 final, accessed March 28, 2021, https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:52011DC0149. 
96 The EU created administrative arrangements to ensure realization of a right to consular protection for EU nationals. The evaluation of the 
efficiency of the practice of the mechanism goes beyond the scope of the present paper.   

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092009101&uri=CELEX:12016E023
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015L0637
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015L0637
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1525092072932&uri=CELEX:12016P046
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countries have a legal obligation to assist all residents, regardless of citizenship. These varying 

approaches to dual nationality raise particular dilemmas for officials and the GCF agreed it would be 

useful to focus on some practical ways forward’.97  

We can argue that the rule introduced by the Draft Articles on Diplomatic Protection can be applicable 

to consular assistance per analogiam98. However, this approach should be crystalized in the body of 

international law to have legal effect.  

Furthermore, the pandemic revealed that a large scale crisis incited people to return to the countries 

of their origin, even if they had the nationality of the State of residence. International law is quite 

straightforward: no diplomatic or consular assistance is offered to persons with dual nationality in one 

of the states of nationality. While legal considerations are not controversial, the refusal to provide 

consular assistance to dual citizens in another country of nationality may lead to human rights 

violations, raise moral concerns and bring negative public opinion to the governments. It is challenging 

to offer a solution to this problem, but dual citizens should be part of discussions on humanising 

consular assistance.  

Consular assistance is especially crucial 

during a large-scale crisis when the safety 

and/or security of large groups of nationals 

are threatened. The provision of adequate 

consular assistance during the crisis 

requires the full governmental machinery 

to operate in unison and complement each 

other. However, the primary responsibility 

is on the ministries of foreign affairs (MFA), 

and they are subject to scrutiny and 

criticism if the society considers the 

provided consular assistance insufficient. 

Consular assistance greatly depends on 

economic, cultural and social factors. 

During the crisis, other factors also 

influence consular assistance, such as 

government’s preparedness of crisis 

management, the capacity of the ministries of foreign affairs, availability of financial resources, 

consular networks, preparedness of consular staff to respond to the crisis situations and the political 

will of the governments to provide assistance. The availability of international cooperation agreements 

is crucial for effective consular assistance during a crisis. Understanding the consular service as a 

human rights instrument will facilitate protection of rights of nationals abroad. To that end the 

                                                 

 
97 Wilton Park, Report, Global Consular Forum 2015, https://www.wiltonpark.org.uk/wp-content/uploads/WP1381-Report.pdf  
98 Silja Vöneky, ‘Analogy in International Law‘, Oxford Public International Law, 2008, 
https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1375. 
 

During the interview, the representatives of Georgian MFA 
underlined the importance of the capacity building of the 
consular officers of Georgia conducted within the MICIC 
initiative by ICMPD and its positive impact on the performance 
of consular officers during the pandemic crisis.  

The adoption of MICIC triggered the launch of activities of 
various international actors for improving the preparedness of 
consular service. The EU-ICMPD MICIC capacity building 
programme is a very good example that takes action across 
several fronts, strengthens the responses to crises of key 
stakeholders and addresses the needs of the most vulnerable. 

Consular contingency planning and capacity building were the 
programme's focus achieved through the peer-to-peer 
exchange, training trainers, policy development, simulations 
and exercises.  

Source: https://www.icmpd.org/home/ and interview with the MFA 
of Georgia  

 

https://www.wiltonpark.org.uk/wp-content/uploads/WP1381-Report.pdf
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consular officers need to have a solid knowledge of human rights law, including human rights based 

approaches and gender sensitivity.   

While the pandemic was the first crisis that involved almost all states and the biggest international 

crisis in generations,99 there were a number of large-scale crisis100 in the 21st century that brought 

discussion on the importance of consular assistance during crisis. These events pushed the academic 

circles to focus on the case studies101 and the governments to analyse their response to large-scale 

crisis and consular response. However, the governments focused more on administrative response to 

a crisis rather than discussing the importance and scope of the consular assistance through human 

rights prism.102 

Reviewing consular services' nature and scope seem reasonable as there is an increasing demand for 

consular services. Whether the existing regulatory framework meets the demand of society should be 

put on the international lawyers and states' agenda. With the increased number of travellers and 

migrants, consular affairs, and most importantly – the content and scope of the consular protection - 

become more critical on international and national agendas.  

 

 

 

   

                                                 

 
99 Secretary-General António Guterres speech at the opening of the forty-third regular session of the Human Rights Council - ‘We are all in 
this Together: Human Rights and COVID-19 Response and Recovery‘ 23 April, 2020. 
https://www.un.org/sg/en/content/sg/statement/2020-04-23/we-are-all-together-human-rights-and-covid-19-response-and-recovery-
video-message-the-secretary-general-delivered 
100  Bombing in Bali in 2002, Tsunami in Thailand in 2004, 2006 evacuation from Lebanon, earthquake in Nepal, etc.  
101 E.g. see Tindall, ‘Governments' Ability to Assist Nationals in Disasters Abroad: What Do We Know about Consular Emergency 
Management?’. 
102 Arjen R Boin, ‘Designing Effective Response Structures: A Discussion of Established Pitfalls, Best Practices and Critical Design Parameters 
A Background Paper Prepared for the Swedish Tsunami Commission‘, 2005, http://wwwstaging.kenyoninternational.com/wp-
content/uploads/2018/06/Effective-Response-Structures-Swedish-Tsunami-Commission.pdf. 
Louis Louis Roper, ‘Analysis: Tsunami Response – Who Didn’t Do What‘, The Local, March 30, 2006, 
https://www.thelocal.se/20060330/3421-2/. See also practice of UK concerning Tsunami, and 2006 experience of Australia and Canada 
during the Lebanon crisis. 

https://www.thelocal.se/20060330/3421-2/


 

 23 

Conclusions and outlook    

The Coronavirus pandemic clearly showed that a large scale crisis is a real possibility. The world needs 

to be prepared for such emergencies and create efficient safeguards for human rights which might be 

limited due to the global or national crisis. Therefore, particular attention should be paid to the 

protection of nationals' human rights abroad during crisis.  

The consular posts are the oldest mechanism for the protection of nationals abroad. Initially, the 

consular posts were not designed to protect human rights; even the VCCR, adopted in 1963,  was not 

discussed or viewed through the human rights prism; the process of ‘humanizing’ consular law is 

inevitable. However, the demand for protection from the society increases and States need to respond.  

Consular officers with the presence in many countries can offer immediate and practical support to 

nationals. Organisations working on migration recognized the importance of consular assistance in 

various international documents, including UN General Assembly resolutions, GCM and MICIC 

guidelines . Reading and understanding the provisions of the VCCR through the human rights prism are 

becoming natural. However, the international law is not straightforward concerning the obligation of 

to protect their nationals abroad and the right to consular assistance for nationals. 

Furthermore, it is crucial to strengthen implementation of states’ commitments under the GCM, as 

well as under other international instruments (mainly soft law), including concerning enhancing 

consular cooperation between states and building capacity of consular officers towards human rights 

education.  

To improve the legal framework and practice of protection of nationals abroad, the following key 

findings and conclusions can be drawn: 

► There is a need to discuss the  introduction of the obligation and responsibility of States to 

provide consular assistance to their nationals abroad; 

► An obligation to facilitate access to consular assistance, especially during a large-scale crisis 

should be established in order to enhance human rights protection abroad; 

► Individual legal entitlement to consular assistance should be introduced for safeguarding 

human rights protection of nationals abroad; 

► The scope of expected consular assistance in emergencies needs to be clarified in 

international law; 

► Consular assistance to dual citizens needs to be clarified in line with the ILC Draft Articles on 

Diplomatic Protection, as well as the possibility of consular assistance to dual citizens in one 

of the nationality State should be clarified and regulated;  

► Sharing the responsibility for caring for nationals abroad with the private sector should be 

discussed more broadly. 

Addressing the findings and conclusions above will be challenging in practice as it requires wide 

consensus of States. Thus in order to ensure that the consular assistance of nationals abroad is 
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improved  there is a need to launch active consultation with States. They should be offered assurance 

of major concerns, e.g. respect of sovereignty of host states, etc.  

Creating legally binding provisions will be a long way. That is why, the realisation of initiatives related 

to consular officers' capacity building, consular contingency plans, concluding consular cooperation 

agreements are crucial. They facilitate the creation of ‘general practice’ of states that can be further 

transformed into written norms.  

Other mechanisms for protecting nationals abroad, such as international human rights law and 

international human rights bodies, diplomatic protection and national legislation, cannot guarantee 

efficient protection of nationals abroad during the crisis due to various reasons: the human rights law 

cannot offer quick response in crises, diplomatic protection only offers protection after the person' 

rights are violated, application of national law is primarily limited to the territory of states.  

Thus, the governments and international organisations need to focus on ‘humanizing’ consular law and 

consular assistance. 
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